WTED STATES DISTRICT COUAT
BISTAICY OF CONMECTICUT

UMITED STATES OF AMERICA
v.

BPAVID JCCHOK SHACKNEY, aka.,

DAYID 15SAC SHACKNEY and

DAVID §. SHACKNEY,
Pefendant

IOICTHENT ¥0. 10,698
(18 u.s.C. 1534)
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The Grand Jury charges:
SOWT 11}

That, beginning on or about July 12, 1961, and continuing until on or
about March 3, 1962, In the City of Middlefield, Connecticut, In the District
of Connecticut, David lcchok Shackney did willfully and knowingly hold one
uis Humberto Wiarco Oros to Involuntary urvnyde.

In violation of Sectlion 1584, Title I8, United States Code.

Somry

Thet, beginning on or about July 12, 1961, and continulng unti! on or
sbout March 3, 1962, in the City of Riddlefield, Cm:wctlcut, In the District
of Connecticut, David Jcchok Shackney did willfully and knowingly hold one
Maria Elena Oros to lnwoluntary servitude.

In violation of Section 1584, ﬂtlo 18, nited States Code.

COUNT yI

That, beginning on or about Nly 12, ~196l. and contlirmiing untll on or
sbout March 3, 1962, "In the City of niddlefleld, Connecticut, in the District
of Connecticut, David Icchok Shackney did willfully and knowingly nold one
Moria Teresa Oros to lavoluntary servitude.

In violation of Section 1584, Titis 18, United Stato; Code.

COUNT Vi1

That, beginning on or ibout .hly 12, 1961, and continuing unti! on or

*—"/

sbout March 3, 1962, In the Clity of Middlefield, Connecticut, &n the District
of Connecticut, David lcchok Shackney did wilifully end knowingly hold one

Serglio Oros to tévoluntary servitude.
In violstion of Sectlon 1584, Title 18, United States Code.

- (FewrET

oAy y T

doohe




o=

SO vily
That, beginaing on or about Jly 12, 1961, and continuing wnti] oo or
sbout Merch 3, 1962, In the City of Mlddlefield, Connecticut, In tne Districe
of Connecticut, David fcchok Shackney did willfully and knowlngly hold one
Maria virginla Oros to Involuatary servitude.
ia violation of Soctiou 1584, Title 18, united States f.o-dc.
sow 1x
Thet, beginaing on or sbout iy 12, 1961, and continuing until on or
about Merch 3, 1962.. In the City of Mlddlefleld, Connecticut, In the District
of Connecticut, David lcchok Shackney did willfully and knowingly hold ome

Lz Meria Oros to involuntary servitude.

in violatlon of Sectlon 1584, Title 18, United States Code.

ROBERT €, ZAMPAMO

A TRUE BILL

Foraman

tnited States Attorney

JAMES D, O’ CONNOR
Asslistant United States Attorney
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Tha Crand Jury charpes:

COUNT 1

Toat, begtonling ©a oF ebout July 12, 1961, el ecmtinuing

uatil oo or about Hazeh 3, 1962, in the City of Middlafiald,

)

Connecticut, in the District © £ Conacctizul, Lssid4 lechex sShacks®y

d:d holu oo Luls wasba-ro Ubiarco Cres o 2 cordition of pacnsgs.

jn violatica of seatica 1381(a}, Tithe 18, United Etated

Cods.

That, beglmalvg oa O sboct July 12, 1351, end coatinuing

unt 1l o c° &bout wareh 3, 1382, ia the city of Kiddlixiald

Commact lout, in the District of Cocmeaticut, Devid 1cehok Shankng;

did hoid cos Virgiaia Ezping 0TS to a ecnditlca of paomagh.
In violation of Saatis 1551(a), Titls 13, Unitsd Brates
Coda.
coyr _I11

That, begimaln, ou ©OF cbout July 12, 1381, ed coatimuing

wntil on or about warch 3, 1962, in the Clry of Xiddlefiald,

Cornscticut, in tha pistrict of Cornectisut, Devid Icchek Ehaols

dicd villfully and \u:avinsly hold ons Luls Rusdberto hisreo Ored

to involuntary gsacvitde.

1584, Title 18 Unitod ftates €S2

FEQHE E%ﬂéd In violatioa of soction , .
couvT ¥ ‘_i;d; oz
=M &L end cc-tunth
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Comractigut, 1in tie Patrics of Coanecticut, Beavid Yool Featlaey
did wiiliully and kaowimply hold ome Virginle Rs5ira Oxes 2o
ionviuntery ger.iiude, ’ |
In vicigtion ef wection 1524, Titla 13, Umited Cteges Cects.
Ty -
Thee, bapirning v or xbc;.:.: July 12, 1961, asd sl lwmsiing
Ltntil on cr axout harzh 3, 1562, to th: Ciry ol Micdlafield,
Connect.cut, in the Prlecriatr of Conmactiout, Dovid leihek Snsckacy
did willfclly and knceingly bold ocre Haxlz Bleas Ores te
m;'aluntgry !-uwiﬁw.:a. |
i viclatlan of Zicviloen 13%5, Tiole 25, tnited Etatow GCooa,
CaanT vy
Thet, Lisiani= on Lo eboes Sulyp 12, 241, amd Coutirwing
wntlil o0 o ascul deeml 3, 1952, In the iiii» of Fidalefisld,
Counect.cut, :n ule Nlatr.ct ot Compsstueut, Devid lschoi Eharingy
did wilishi,y wod Givwragly bold cus Marls Terass Ores to
R Glunlary oo fiuda,
r slolstlon oo tioon losd, TLls e, Usiiod Strtes Cods,
CLUNT VI
Thut, bajinain, oa er axat Jule 12, 1%c¢1, and eeatizeing
unt il on or gloun erch 3, 1952, a tha Clty of MiSdlnfinld,
Commc:ic.;z,- in Dt lsirist of Ccnﬁnccl.:,it, David Iceimk Shariegy
did wilifully and knsaingly Dold ooy Serylo Orus to Invaluvacary
oerwit:.:dc; |
In vislation of 8ruticn 1534, Ticla 13, UVattod Siccsa Onis.
coUr vIsL
That, beglauiny on er about :!uly 12, 1591, @ad cantizaiiag
uatil on or gbout Mareh 3, 156, ia tha City of Kiddlafield,
Connesticut, in ths Dlsirict of Cemnmstiout, Duvid Yachek Baetnry

did willfully and krow?zgly hold cae Mexia VirgLils Sawe to




In violation of section 1584, Titls 15, United Steme Code.
COUNT IX

That, beyginaning on or about July 12, 1961, and continuing

until on or about March 3, 1962, i{n the City of Middlefiald,
Coucecticuc, in the Distriet of Connecticut, David Ioehok Shecknay

did willfully and 1owingly hold one Luz Maria Cros to imvoluntary

sarvicude,

In vinlatlon of Section 1584, Title 18, United States Code.

1 A TRUE BIOL,

KCVERT €, 7ARPAND
United States Attorney

Jams L. 'Connor
JASES T, GTCONNOR
Assistant United Statesr Atlorinay
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DISTRICT OF CONXKECTICUT

et

UNITED STATES OF AMERICA

Vs, NO, 10,698 CRIDMINAL
DAVID ICCHOK SHACKNEY, a/k/a
DAVID ISSAC SHACKKEY and
DAVID I. SHACKMEY

N N ot Nt N o N

DEFENDANT'S BRIEF¥ OX MOTION FOR NEW

TRIAL

I. The Verdict Iz Against The Hoavy Weight ©f The Evidence.

" To the federal trial judge, tha law
gives avple power to see that justice is done
in causes pending befora him; and tks res-
ponsibility attondant upom such pocer 18 bis
ia full wessuxe. While according due raspect
to the findings of the jury, he should unot
hesitate to set aside their verdict and graat
a new trial in any case whers ths ends of

justice 8o require.” -

Aetns Casualty & Surety Co, ve, Yeats,
122 7. 2d 350 (4 Cir. 1941), per ths
late Chief Judge Parker.

The role of tha trial cowrt {n pessing \pon a nctioa for

& new trisl is far different from his duty to dacide wietherx thcfo
was "sufficient" evidence, 1f believed, to sand the cere to the !
jury. "On such an application, ths Coust way waigan tha evidexnas
and coansider tbe credibility of witnesses. If ths ceurt reachss
the conclusion that the verdict i3 coatrary to tha weight of thaw
evidance and that & Eiscarriage of Juetice may heve resulted,

tha verdict may ba set 89id<.and a new trisl greszed.” Pnigad

States ve, Eabirzon, 71 F. Supp. 9, 10-11 (@.D. C. 1M7); B
also Upited Stgses 73, Zallv, 119 ¥, Supp. 217 (9.D.C. 1954);

United Stotes vs, Kaadt, 31 7. Supp. 346 (A. D. Ind, 1840);
VYuited States vs, Paralius, 83 7. Supp. 617 (D. Baw, 194%);
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- story of Luls Oros presents--if trus, This was discussed at

.2- ) :

ed States vs. Beaco: Musical Instrumegt Co,, 135 ». Supp.
220 (D. Mass. 1955). ] ;
Judge Koltzoffl cheracterized the responsdibility placed

on fedexal trial judges in this regard in United Stetes vs.

Wilsoz, 178 F. Supp. 881, 883 (D.D.C. 1959), when he saild,

" 1 personally have a mounting ssass

of adniration for the type of justice that is
generally metes out by tha everags jury. :
Neverthsless, all bumsn bsings are fallidla,. |
If a verdict iz contrary to the waight of tke .
evidence, it is the duty of the judge to set

it laide. It 18 a duty that csmnot bs avoided,
although the rasponsibility fLavolved i3 great."

-

i

" It wust be borne in mind that there {s f
ao way of reviewing s verdict of a2 jury on the
facts except by & wotion for & new trial mada
before the trial Judge. The Court of Appcals
way not review tWa facts, that is, it may not
reverse & conviction because it 15 contxaxy
to the weight of the evidencs. Its authovity
is limited to reviewing questions of law, in
this instance whether there wes sufficient
evidence to asubrit the {s3sua to tha jury.?

- Occasionally, zltbough tbé'systam generally works quite

well, a Jury eomewhere goea off on & tangent 2ad medes & big ‘
wistake. It is in these situations where the judge's so=otime !
role as the "tbirtcepth Juroxr"” becomac tremendously.importent. !
As Judge-!oltzbtt pointed out, this {s the accused's "last ahat"‘
at a reviev of the facts and svidence; it is submitted that ths '
responsibilicy to preveat a miscarriage of justice at this otag.!
of the proceedings is even greater in this circuit dus to the
comparatively meager requiromaents of the "fecond Cirevit Rule”
concerning sufficiency of evidence to present a juxry issue.

We start with the alwost incredibls proposition that the
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. to grave doubt,

: provided everything he had proedsed--this in dire:t ceatrsdistion

length {n the brief oo the motion for judgment of acquittal.

The theory that a men would set about to "hold" someone in such !
8 manner is absurd almost to the point of disproving itself, Hh#
would Shackney leave the truck with the kays in 1t 1f he knew ’
Oros wanted to leave? Why make thraszts by such imausado that 1:;{
is logically almost impossible to carry them over to the issue
of staying or leaving.

Asids from tha fact that 1t {s iccxsdibls tkat such a i
coursd of conduct on the part of the sccused "held” Luls Oros

"involunterily” ou the ferm, the credibility of Oros is subject

First, wa have the letters wni’ch describa a far d:llfennt!'
plcture then the one pointed at trial. Buat Oroa tells ua ths l
‘letters were writtea that way only becauss thair mgil was 1
tanpared with. This story itself fa highly improbabla. (1) fha;

evidence shows that the mailman ususlly cazxe at a tine whea the

'
t
i
1
i

|

1

Shackhsys were away. (2) Althoush the cnveloﬁes, 2llegedly
befouled with peste and glue, were tuxned ovasr the Goveraxent,
they were not produced in court to substeuzlate the stoxry. (3)
|
I

Many of the letters in evideuce -- end mailed throuzh the

defendant -- dy contain certain refercnces cxritical of the ‘

|

defendant. (4) Defeadant's Eshibit 12, wriftea the diy efrsx |
|
the fepily arxived in Commectjcut, states that Zhackney had i

L ]

of Oros' trial testimony.

Concerning the doubt cast oca Orcs’ credidility by the
letters, it 1is significaprthat the m instances of good d.ﬁu
the family would ade’t to wire the cacs tbewtﬂzh/;:-:mra titad

tiee down. The attempted explanatiocs of thiass {mzid:ats ware

|

-
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re-entsr for fiftcen years. This is the man who knew

~accussd--thsse things asre sbsdutsly incredible,

N |
for the -o;t part too sbsurd to deal with bers at length. The
Christmas presents, it is subaitted, cast grave doubt oan the
story told sy the complaining witness:s. We coocede that thse |
pressats ars not sreacwarily inconsistent with a holding to
involuntary servitude. They are, howsver, couplately inconsistent
with the picture of the accused perinted by Oros & Co, =-that of

8 exll men who had cheated, ebused and harshiy mistreated this

family, Why would such s persoa yo out of his way to epond an

1

obvicusly substaatial sum of money for gifts for thea? Ouly the
|

speacificity of Def:dant's ¥xhibit 40 permitted the court to be ,

apprised of the Christmes Cifts at all, j
In deterwining how credible the cleim of Lula Orvs is ,'

that be .was terrified by the Shackuey threat to send his beck CO"
Mexico, we must lock 2t this man.. Is he the backwoods, un- "
touched aad naive Mexicaen? Not a bit. He 1: & men who lived

in one of the tousist capitals of this bemisphere for m3ay,

many years. A baseball playsr; possessor of a lottery salecwen's)
_ : |
licese; finaly, a taxi cab driver for eleven years irn a plaze ;

vhere American visitors sbound. He had bees to this ecuatry

before for a total of eightean ocuths-~and had bsen trying to

about how to get in ty his own aduissions, but pothing sbout i

rights after he arrived, This {s the man who was terrificd and
cowed because ha belisved that “cverycns™was tha"friend” ef the |

The Oxovses clasimed that the eatire feeily of seven hod
to work long bours to tinish the work cn the dafeediemi’s ferm.




} 3t is significant, bowever, that while all of the complaining
witnesses could recall in detail occurreunces in Mexico City--

and thresats allegedly made by the accused, all of them were

{ absolutel  vagus as to how wuch work they did mad how long it
E took to perfor: various chores. 1In this rog:;d, exsmine the

ii evidenca givea by the witnesses Tobin and Parmeles. Neitber bad
‘ any axe to grind ou bahalf of anycoe. Yat Tobin, as an expext
! in the chicken business, gave comvincing and uncoantrovertsd :
, tastimony that the work on tha Shackney faruw could h:.e Luiﬁﬂcvct
i in foux bours by three adu. » working in a lsisurely mawer; 5uc?
X testizony was based oa the voluwe of egge haudled aloag with :
%i his paereonal kaowladzs of thé cenditicas of wacheniactipn on tha:
«' farm. Parmalec's testimony Ls even stronger; be, aloxe, handlcog
25% more a2zs than the whole Oros fazally a2llegedly rpent all

day and half the night on-- 20 cases to 16, or 7200 eggs deily ta
6000, Pnrmcl;a's testimony madas it quita clery iy rhe thred

| Oros children were so vegus af to how long it took tu clesn

. waterers, etc.

g The forcgoing testimouy is of extrewe isportzuse, It
ii¢xplnt01y puts the lie to the claim by Oros that tla shols family
i worked fantazstically long bhouxrs., Comsequently, it thscws @ long

| shadow over ths testimoay of all family mambors who spjpeaved.

;iSpocifically, tho testinony of ths two egg wen, in ceajistam

g! with Maria Theressa's sdmission that her father soetimes watched
)
'TV wile Sergio worked, sheds much light oa the questica of

iy, the childrea did rot attemd eabool end of ¥ keps thom from

meods school. In a somowvhat similar situaziom, a dstrict ezext {a
M omcons | PoAted States va, Fackowits, 176 F. Bupp. 681 (X, B. Pa. 1959)

ATVYORREYS AT LAW
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atn navin, conm granted a nev trial after a jury finding of guilty. There,




!

r "eatirely credible” evidence by & defenszs sxpert, swporting ‘
i

i
l“ defeuss coutentions, wes urcoutroverted by the Governmext, there y
I leading the judge to conclide than an wmjust result had Leen
“ reached, Hers, there 1z no rea] basis for Tejecting the test

of Tobin and Permelee--and that testimcny clearly swings the

L pendulum of truth over to the sids of the defeuss.

! Thers {s litrle to be gained by going over all the
svidsmce in detail here. The defendant took the stand and wis,
we fecl, & coavincing and credible wirness. The coust was

! present, of courss, and no doudbt reacked its owa conclusicns ea

: . that point. The govermmeat's care 1s sc “way out™ to bagin witkew

80 little supported by the physical facte a3 to accass on aad
off the ferm--thst 1: strains our logicel seasss.That sush &

| thing could have beeu and wes perpetrated upoa this particular
! in the particular manner
| complaining witness by this particular tefessimtalleged 18 riﬁcul?»x
! The jury verdict, if allowed to stend, will xesult in a

! serious mdscarriage of justice. This is the accused's last

: q;portunity to have the facts raviewed. We azk the cosxt to set
l' aside the jury verdict and grant a new trial,

[ II The Accusad Was DmichYaurrinllyualapwbd
| Prejudicial Conduct of The Prosecutor.

f Bvery lawyer has not ouly the advocate’s daty to

his clieat, but e2lso the duty of dexcustrating cauly sreth and
fairneas to the court andhliis ocpponent. The latter set of cb~
ligations {3 even more strictly visited wpan the pablie prm%)rx;
the attorney for the sovareigh~-The Taited Stacas ef dxcxica,

Benzax ve, Unitcd faves, 295 U, 8. 78 (1935). 32 is scdetitted
JACORS

that, unfortunately, the prossouting aittornecy in t2is case &id
JACOBS :
Jacoes ot live wp to the ebligation of fairness te the evsuded,

8 Jacops ?
ATYOANLYS AT Law
197 Cuuacn [ 2L 1114
BAW NAVIN, CONN
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" Pexhaps the most saxious breach of prepriety involved |
some letters writtea by wmembers of the Orvs family froa the
farm in Middlefield to various friends and relatives hers sad
sbroad, The court will recall that various letsers vrittes by i
Luls Oroe were offered as exhibits during the cross-eswinktiocn |
of that witm;s; they wars offered as prior inconsistent stste- ':
pents of tho vitnézs only on ;he issve of his gredibiiity at ;
trial. Ar that time, four latters ware carsfully identifisd es ;
the lest fouxr letters written by Oxosz from Middlufield, ancadandl"l
Rxchibits for Idemcificavion, 238-~31.

On xedirect uxaainatiocn of Luis Oros, the govarmmsut

offared thosas .latters as full exhivits., The cffats wars " L
repeated and were accorpenied by such vegus, nsaeclagsl raascas l
for admissibility such &3 "Wi wunt the jury te get the whale
pleture”, ezc. (Pafandancr does nét 78t hava & full treasoripe : |
of the procesdings and is presintly working prisarily frua truli
notes). o |
Over the repsated 2usteining of abjac:iaaa,lch.a iezcera

wers offereld time and again. for DO Apparsnt remssa, Mmémt'
Exhibit 30, the letter from Oros to Dmulos datod Fobmzy $952 I«-ralb

}

vas 2348 a Govermsaat Exhibitc for ldntittutim, iR, 19 the
presencs of the jury. '

. L‘:cr o, pmicuhﬂy during the toscimsay of Koaars,
Brewster and Milards, ths govercment egainm m2de a big fatieh
of tha lettezs whioh had esrlisr Bosm docluved fzedeissibls. A
great auca of xystery wms delibsrately tixewn w 36 surccowasd
thea. While Brewster wasem thbe stamd, two lettsrs writise by
Maria Klana to hex boyfrismd wees soiked fer fdratificciea,
QQaad 8 5. They were offered wmmsuocassfully ae wwideuce of
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stage for the kill--<vhich mas attegpted o suamation, 7First

‘the family had tc "smuggia" letters out] hs told thew the

8-
the gixl's "state of mind”, Whea thesoffer failed, tha govern-
sent then entered in evidsuoce the two emvelopes for the letters
concerned, 0 0 s-1 R R, although they could have little desring
ou ths case. Earlier, an eavelope which had cootained a letter

"smuggled out” by Milardo had bosn offered, K K,

All of these persistent and ummrranted offars set the
on his opening arguwent, Mr, O'Ccmor aszksd the jury "wihy'

envelopes wure i{n evidence and they “zould just imagine”™ what mi
in the letters--or the actual wourding msy Lave been that tday
should "gues®'what wes in theu. Thea, ou rebuttzl, the final

flourich.

" Hs ralsed the qusstion of why. I thiuk
that since he asked you to ask yoursslves that,
why didn't he put all of the lettera in? There
were & great number of lstters, letters erittew
by Maria Elens. 7This was zvailadle to tirea.
Did he introcduce them? MNo, be dian't,

" Thare was one particular lstter intrwdusad
and comwented on by Mr., Jecods, a lettzy in wigh
a portica had besn exdlddedd. ¥Why 2id he emluids
that? "

March 12, 1953, pags 59.

| The whole pattern of bebavior showm herv sem ggly bevsy
been a dslibsrate 2nd inprUper attampt to have the jury dkstds
tbe case un_th- basis of things et in evidencs. Alchough to
court moved forcefxly, after objection on redztal, the extire
elwdt&mqbym-mutmmmm.ﬂum&
essily bave beon dispelled. Im waighing the pucbsble prajudice
to the aosused, we muct csasider the fast that, at dust, ths

;mu-‘nt'o cass was wesk,
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A strikingly similsr airusscion way be saea lo & recent

Bev York cese, People vy, Kossnfeld, 11 X. Y. 24 296, 133 X. K. |
2d 656 (1962). There scxme Minifom spools of am impertant gon-
versatica had been kept out of evidencs becsuss they wers not

sufficiently audible, Tha prosesutor mda contivwond offers of
the spools sed .allusions to them. Binally, he referred to it

in summat{on ss 8 "third witness”., 1bs Couxw: of dgpsalas’
reversed although the case 2gairst the dafeniants wasa extranaly |
strong, surely a factor not here yumﬁ. - Ths couxt eald,

" grave snd unfaixr domige was dose to &Rﬁ&nu
by ths cusgut:!.w.s to the jury that thazs

‘spaols' containad sXrong avidsacs agefngy ths
defsndants. Temri's varacity was dirpstad el it
vas fatsl to defondanis to suggest to the jusy
that there was wndizclosed corrcdozaticn of

Tamari's testisoay.” 11 E. Y., 1d 250 ar 29S8,

" 3If this series of 'S.xs.izhats dié not ke
up 8 gIvVES Lup'rcpr..cty, vo 49 not esn Wit
could b2 so ubcud

11 x. Y. 2d 230 at 257,

" 1nie record shows coatinued vifuzts by '
the prosacutor to put into the ruweeyd matter
insdmissibla and prajudicial...Tha conalaniuae

is {rrasistable that t2ia proues<lor Yarhitosly .
callad the Juxy's atteation o wtesrial asided i

from evidenscs and also to suysuet &0 tha w7, .
particularly in the c23e¢ 2f tiw Miniiem roooidings

that ssbstantiui proc! «f g».-alz existed whiich !
bad boen kept from the Juwy's azrs.¥ |

Se0 also Polron Yi, %_g}g m, 3 r. 24 8l
. C. Cirx 8}.

In addition/tha foregoing eceduss nhuastom Lsuwf.
Mmammomrmumldw WMI
gonduct by the prusscutar, bcmmum.wmzma
Mr. Orce’ orediddlity, tha questics woa xaflisd 0o £9 hothoyr o
nuh@/bﬁns“oqp&tefumlummaw&
six weoks durinz the triel of the sesa, %o tessilict im &

|

|
|

J
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ddctory mcuner 0% w0 succassive days coucerning
In response to thig, aad witheut

directly comatra
the payssnt of his expeuses.

a shred of evidanoe to support it, Mr. 0'Counor set about,

twice, to testify oa his vebuttal. First, at page 44, March 11,

1963, he said,

" Mx; Oxos is paid & witness fes just
as every juror is paid a fee to come hereamch

and evexy day. z%é.&mw 4
[V 5, ¢ 29 ? M C gLYs A jﬂid a w 5!’ L",t 4 .
. :- ) - AN . 3 _ ' : ?;’F;}L Egﬁ i

L]
[
530 Y A vy

R

Bl s,

Then, & moma:t later,

" There was & changs iz thet testiuwmmy,
sursly, because I brought thot aea into the
Marshzl's office to let kin epliin l0 his,.."

Srill spother justance of teatlacuy ky M. 0" Connas
occurred at pags 65, Marsk i2, 1963 vhea ba started to egplain

to the jury thz sowwwial myastesrious gap of wuis than & sonth

where nothing, spparently, wes doas eithar by way of talking toi

Mr. Oros oz to Mr. Shackney.
1t is the ficst rule cf hozubook liw thet the e4rosotes

i
. ;

to the avidsrce &nd infevecces tharafrea in

are to stick
Testimcny at that point not only ezt b o acred

|

suenation.
to gross-exzmination, bdﬁ {t also hes thm sévsutags of soming
the United States Attornsy, & xespectsd pdlic offisinl.

Luis CUros could have tastified s to how assh of a wiineds foe

he was paide--it might have been interesting om cross ~omminutipo

as to how he managed a $25,92 daily hotel bill aad fud & fand Ly

da@m“lﬂtﬁﬂh-ﬂhpnﬂbi&ﬁn‘wu‘

apartment {n Philadelphin. Agoat 8imns eswld bew sastifiod
ummmméa«bumatmmwn-m.

4

| T S U




The Second Circuit reversed a couviction based am mach stromget

eovidence for such the ssme type thing in Unitad Exates vs,
SpeQualet, 258 ¥, 2d 338 (2 Cixr. 1958). Thexre too the judge
_ bad {nstructed the jury, but tha appsllate couxt coasidered it
i too prejudicizl to bs xxed. Seoo aleso Ginokery s, Vosited $iaiag,
| 257 7. 24 950 (3 Cix. 1$58); Srevact vs. Tolipcd Btages, 247 F.
24 43 (. C. Cir, 1957).

i{n the defendunt's guilt cate the ssals--odt ocuce, but twise,

|
ll
‘ The prosecuter hars tod Sttaspted te thide his con belisf
|
i

aftsr bavinrg been admsnisid by the eoMxt. l".uruhin:ast

Pederal ccurts zppears to ba that an affivmstise of ths dxloudset’s
| gddlt by tha prosecutor in srgimeet i3 mot projudisisl wsre 1
eppear. that it tabased oanly \gex the svidemes. Soheddl ¥a.

| Bnited Srates, 237 ¥. 24 342 {3 Cir. 1938); Emfixecs vy, Faidad

Steres, 218 ¥. 24 14 (6 Cir. 1¢53); Uotrad Sgtagse v, Eiemie,
2358 ¥, 2¢ 324 (2 Cir.1538). Thae Firat Circuit B33 takza a aschk

|
l
!
|

", stricter visw hosever. ats3, 183 B, 4

||471 (1 Cix. 1960) Regardless of the usual rels, bese it 42

| char, in view of ths grest mysiery raissd ebous ti!bi 1cttezs end
the improper remarks zade chovt them, thst Mz, ﬁ?&m - %

|~ speaking fram a bettar "van:iage W" thea the jucy Wﬁ;.
be "kmow” imra,cr so thay had hota ecamsistoxtly lad talelicve,

Doder such cirewnstacces, tha affirmetica cf peils waw clxzxly
h:pzqctmdpnjudixul

" The defeunse eoasedss that {a soxy irsitomssd & tissaitisen
mmw:mnmmunmmwmw
sxy inpropricty. The defecse further emucedss thed the SOt
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.n.
here, in the presance of sdjection and somstimes vithout e,
scted vigerously. The adwsaition wes nst emcugh; it ez

always work to erase the prejudice. United States ve, Soeagalus,

aras Undced Siates ¥, Qeoxsa, 210 F. 24 &5 (3 Cir. 1934).
Rather than clutter this drisf vith wesswens fartemsss

of imppeyex esaduct, we will call tc ths court's stromeiom the
obvious injsction of irrvelevanz snd bighly prejudicial f{acidamia
such 83 the Saxglo story of tha "box" 284 ths "burisl”, alleowing

Scazano te testify ccucerning his "ixprsaszicas” of tha Geonset housc

koowing they wexs {mproper sad not ﬂ!&mw/; tha eligiting

frow Merds Elena of the story stout how the defondset allagsedly

wrung the neock of a live cidcken; finslly ‘:b:s atinck en thw
dsfendant's siatus a3 a zalbl cu the besic of a lot ef evidsuns
that be "m&n't told" certain psopls he wes & rabdi st cos tiuo
or suother. Tha pictuxss delibarately sud ispropevly dwew foe
the jury wera calculsted to--and &ide--prejultics t:!n.ju'y. A
verdict cbtained by such conduct violstes dus process of Ly and
should not bae pexsdiited to stemd, |

THR DAY REALT

B T I T TR BT

|

|
|
l
|
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& STATES DISTRICT COURT L

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA

; V5. NO. 10,698 CRIMIRAL
DAVID ICCHOT SHACKNEY, a/k/e
" DAVID ISSAC ‘HACKKEY and
DAVID I. SHACKNEY

e S o N St N’ NS

, S DZFENDANT'S BRIEY ON MOTION POR JIDGHENT
© - ’ OF A;:QUITLAJ,

Deferdant has, at least in part, briefed this potion twice
beto-e. At this timo ve will attempt to avoid undue repatition; ‘
the period of time asince the verdict howaver, will perhaps allow
us to approach the probl-:é: wore methodically and logically.

1 The rvidence Aganst The De cendant fad The Coverusmt's

Tueory 0f The Case. N

Luic Oros testified, on Tuesday, Yebrucry 3, 1963, that,

" A, Well, 1 weat to leave the fars bacause
~eig true; 1 &= afreid, very afraid. In Mexico
he told me, 'You have contrict, i1f you break
thir cov=ract, I devort you and you never movs -
come back to the United Ststes, not you, cvot
jouxr son, and not your graadsons, ncbody,

" because 1 have lot of friends in Mexico and the

UGaited States, too, and I bave lot of pomey,

and money is —oney hers or any place'...”

Further, that in February,

" He say, TYou don't pay the notes,' in
Mexico take wy frised's house, Mr. Kxajmalnik,
. or scocbody take my Eriend's house, snd this
thing 1 know vhen 1 sign ths notes, and
this .8 where I an scaced to leave the fase.”
i. Counsel doss not have in its possession the transcript of
d to
4 the other allezed threats testi.ied/by Luis Oros. DNotes taken

AZCBS
IACIB8S

wmeows 4 supposed to bave told Oros that no cos bhad better get sick om
‘@ JACO®S

!
|
|
| ot the trial, however, indicate che following: Tbe accused 19 \
' i
‘,
ATYORNEYS 47 LAW 4 ‘
z the farw and that sick peoy le would be lcptjbn.ck to Maxico. \\

ngw Havin, CORS
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This type of general treat appears to have been nade more than '
éncc according to Orss-~including the incideat where such a staté-
weot spaciﬂcally was addressed to Sexgio. In additiod, Oros ltéte
that on a few occasions Shackney told him aboui a Mexican that |
bad earlier worked on the farw. Oror claf=s he was told that ,

Shackney had summarily dispatchaed bsck to Mexico an oup loyss who

had i1ed to him-- saad, on another occasiocn, he was told that a

"bad” man who "drank' had been sent back without his wifa and
child, who were laft crying ocn the farm., It {5 clziued that thn'
accused sowehow impreassad upon Luis Oros that cveryons of any |
consequenc : w8 8 friend of hise<shuckaey's. Luis Further
®stified that the defenuant instructed the fanily raver to talk
with people who C;;sc Wwon tk: farp. Finally, it was c¢claimed
that the Croses were mistrcated genmarally--rhat thecy were

111 fed and poorly hovsed, kepr from church and from school.

In addirion to the threats already mentloned which are
relevant t> count three and, undur tne ccurt's eszrlier rulings,
to counts six through nine, thers were scaw alL;pd thracts
testified to by Maria flena relevant to count five. Jhe stated
that once she heard Shacimey tell her fethor that if the notas
were not paid, "ths man" will take hexr uncle's bouse. She also
claims she was told about sick people having to go beek to
Kexico. Finally, she testified tbat one time the dafendant had .
told har that if anycne was seen off the fara, they would be 'l
sent back'tonexico; she did not testify as to when this last
threat was all.godiy mace, and did not tastify that this "threat

vas mads vhile she was on the farm. ‘ |
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Yroo the foregoing facts, the goveruseant has attespted

to construct {ts "casa”. They claim that the obtaining of

Anerican citeczenship was of the utwost importsace to Luds n.nd.

that s thrait to send hix back and tbar;by deprive hin of that
was of the utmest gravity. They claic that we mey infar from
the storics and threats conceruing thu avoidance of si{ckness
axcng the Ozos fauwily membors--and couceruning prior «wployeses
wvho hnd' nlsbehaved ln scce way--that Shackaoy was threatening
the Oroses with ¢ similar fate should they attemp: to leavs the
farn, They claim that the defendant inplementod these threass
(vhich be wsa comcedadly powerless to enforce) by k-eping the
fawily wittout cash funds and by coatriving to see to it that
they had litile or no cuntact w.th tha o.tsfice world,
I1 The Sufficlenty of Thu Evidence,

Wa will =9t haggle with the applicabilicy of tha so-
called 'Second Circuit Rula" -~and wa conceds, as we pust,
that the a2vidence 213t oe taken in a light mcat favoradle to
the jovernoent, alomg with all reasomable {nfermnces which may
be drawn Irom that evidiace. HNonethaless, there still wist be

sufiicient evidence ¢f the particulsar ¢rie charesd to allow

a reasonsble jury to reach a finding of guilte-and the
soverrcent 1s entitled to only thos2 inferences which flow

reasonsrbly from the ~ridsnce on the r~-ord.

Since we are dealing with the alleged inner reacticas of '

|
& wman's ~ind, the problams which arise from this particular case.
are extremely difficult to analyze and deal with, The couat's
sualysis of the elements of the offense was clsar and we will

attespt to attack ths evidence in those terms. Luis Oroe tese
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tified (1) that Shackncy sald certain things, (I) that these

:
statencnts oade Luis afraid to leave, and therefore (3) hs staysd
!

s !

and worke¢ "involuntarily'--against his volition. On Lts face, |
|

that “estinony in & deceptively simple way seens to establish al

all w need to prove this offense; it makes eyerything a questd

of fact, 3But {s that--or, indeed, can that be s0?

We are willling to concede,for the purposes of this motlon !
only, that Luls Oros wes indeed afratd to laave--and that his ’
|

fear, howcver rcasonsble or unreasonsbls, actually stewwmad froo -

the deferdant’s allejged remerks, A nurher of questicas, hovvvwri
ruemain, (1) Ituct not rthere be sore reasonsble conuection ?
betwzin the alle-ed coer:ion and the alleged reasult 1t produced?
(2) Zven 1f the'coerclon” ves meant tomake Luis Oros chocce to l

i
rerain on the farm--and did aczosplish that result--are ths !
J

defendant’s parti-ular acts or threats proscribed by the statute

heie Iin question” (3) 1: there sufficient evidenca from which ‘
-eascnable jury co:ld have inferred that the accused "helgd” chua‘

people tu involimtary servitude lnowingly and wilfully? We will

attecp: to cesl with these proulems separatsly.
A. Could A Jury Reasonably Find A Rsasonadbls Comection
Setween The Alle . c¢ Cricinsl Acts And The Alleged
Reaction of Luls Oros?
According to Ovos' own testimony--and under the theory

of the Covermme .t--the thing vAich held Luis in restraint was

the threat to return him to Mexico and to preveant him from re-
entering tbe Unitel States, when was this alleged threat made?

At sowe undeteruined time, either 1960 or 1961, fa Mexico befors,

g
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!' Oros decided to come to Comnacticut anc work for S'Mchu'y.* This
/

i
“ beli.g of Oros or his farily--nor did it offer the Frospect of -

~ ]
f

"prize"” threst posed mo danger to the physical haalth or well

incarceration or other extreme reitraint on the frecdom of the

, : !
Mexicans. Couwpled with the offer to bring him and his fawily to!

this country was the =rowise (or thrsat) to return thex if tkey

broke the coutrect. Or, in the Court's earlier forwmulation, a

built-in offer to end the servirude before tiue "victims"
v submitted themselves to irt,
Further, the threzit wes remote. It was mada At 2 time

vhen Oros was cfree to ccme or stay--st a tice outsige the pcd.od'

of the incictment--and befire thare was any 'holdin.". This
threat cannot laally 4oustiiute thu basis for @ criminal holding:

to involuntary servitude. Just becauss a man B84ys something in

1960 or 19¢l in Mexico does not wean that, latar on, in Cowmecticut
be still peencr to imvoke the sane ;;eml:y for the sane comduct |
on the part of the uroses. The earlier threat, as a crimisal i
~act, can have no legal effect unlese it was remewed in fom8 Wy
8t a tiza whea there wvas some mesning in terms of vsmboéy m:mg
to leave or bein, held, I'ho.m‘_il quasticn really {s--did Shacknaey
do anything during the tizs the Orgpgas were oq they fars to hold
them there, ’
But the claiz 13 that this threat was rencwed, by {mawendo,

N

on “ome occasions after the Oroses came to Counecticut. Oros :

i

]
!

# For simplicity's sake, we will not deal with tho csce ou ,
Li Count Five concerning the alleged bolding of Marie Zlems. She ;
testified to wuch less than did her father and if his soumt i
} 1s fnsufficient, hers sust obviously fall also.

|

|
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| was put in fear of sttempting to leave, it 1s claimed, bdecauss

| Sheckney threatened to send back to Maxico those who baczne 111,

Oros feared to leave because Shiciney had écescribed the fate of
sone '"bacé" msn who "drank” aad uho hsd lied to the dafeundent,
Assuxing Oros was efrald to leave because of these 1rre1ev;nt l
thrests, how can tho accured be held accountabls for such 2 tux? |
| . Unlasé a ressonable Maxicay with Ovos' beckgruwad could have '
| inferred frow these thruate a "renaval” of tho esrliar threst,
' they can have no effect to charge the accusod with this partiewlyr
- feluny. Did these particulur statewounts by the cefundant pose |
aay threat to the Mexicans' frocdem to legve the fa »? Swrely no

reasona. 1: individual, Mexican or othewvies, could s0 comcluse,

This type »f clatied “irauendo' cé&m bavs wo probative weizht,

The o1l chins which can be Laferred frum thase threate are that

Shackney put & premiwn on hard work and hepeaty ead would puuish

malipn ering and untruthliulness.,

. -

Jhat we nave remmining is a lone threst =made &t & ramote

tim: cursi’e tiw period ol the indictzent whilch cperetod to 50
terrify tiae complaining wituess :onstantiﬁ over an sigh: womth
period as to render him helpless to strempt to leave the fanw.
The "scheme' to hold hiln'ia i norance of bis rights" clalmed
by the govermneat ( 1. e. thé kecping from scheol, the fox-
biddiag of corversatlon with outsider:, etc.) can oaly serve
to atteopt to explain off how a man could have bLeen tezrifisd

' by wuch ¢ patently bsurd threa'; it can have 0o coercive valus
’! of 1ts owm. H
il

cons I It is difficult, 1{f pot impossible, to formulate &
3 8s il
JAiOJBlSCOBS I rule which will cover all . wceivatlec situstions--where to €ITV,

Riw HAVEN 0NN u . 9
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the line? But sowe alleged "coercion' pus: be fnsufficient to

creste a jury issue., If the defendant's white h2ir sowehow

terrified Luls Ores--or the defendznt's glasses~-or his general
demeanor, furely a jury issue would not be craated as to a
“holding" to involuntary servitude., We heve nltud; clted to ch"e
court clafined analogiés in the lav of extortioa &nd assault gnd !
v-a' will nct belabor those., Although the lin® uzy be 2 scwevkal |

indeficable onc, it {s subuitted thet the coercion here claimed

c.uld not reasounbly heve held Oros to imveluntary servitudas,

B. Dg The Particuler Acts Oc Threits Hore Allgaad
Qualifyv &y Criminal Under The Starute.

1

Occasionully, in the drafting of this Lxief, d:fensa cwc/:t-el
bas felt overcome by a fesling of hslplessncas~~dua to tka
Indefinability ef fuvoluntary servitude and vhat constituzes 2
"holding" thereto. How are we to deal with the following

situations?

1. B tells A he wishes to leave his esploy. A kuows
that more than anythinyg else B dasires to get into I
the country club, Raowlag this, sud dssziring to
keep B in his ewploy, A maliciously thruatens to
withdraw his sponscrship of B and tn blackbsll hi=m
couplately. B, solely becsuse of thke threit end
his great desixe to gzain entry lato that social i
circle, stays om. i

2. B comes from Maxico ¢ work for A end later
tells him he vants to leave. A threatesus to
bave him sent back tc Mexico and to prevent him
or his faaily froo returning to this country.
Although A bsas no authority, lazal or otherwice,
to sffect such a result, B becowss tarrified
and stays,

3. B tells A he {5 leaving bis employ. 4, who
bolds notes frca B, co-sigrned by B's eyed wother,
threatens to collect hie dadbt dy foreclosing ca
B's mother's house, B, knowinz be ceanot pay tha

.~ motes himself and knowing that the loss of ths hose |
will bave dire effects oum his mothsar, stays ea.
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11.

The situation is tha ssme as in (2) above
except that the ismizration laws perzit the
ecployer to hava the contract bresking exployes
re.auned to Mexico., Tho threat is mads sad B

stays,

B wants to leave A's &ploy. A threatens to tell
the authcrities about monecy B stola frow the
till lest year., Fearful of a jail term, B stzys.

The situation ie the sare as in (5) ‘ebove except
that B never actually stols the woney end A
threctens tc from him and thus have him ir:v
in jail. B siayas,

B tells A Le's leaving for another job. A
threatens to blackbill hkim throughcut tha industry
80 a8 (o prevent B from cver obtaining & job in
his trade, A 15 powerful ermough to producs oa

the threat. B stays,

Sune altuatiun as (7) above except A is powerless
to carry out his threat, but B ie frauduleatly
led to fear the consequences snyway. 2 atays.

B serves notice, A inforas B that 5's son who
is {inishing high school will be unabls to enter
Yale which has becen a lifelong ;081 of both

 father und son. A is a trustee at Yale and has

trewmundous influenca with the admissioas
coumnittee, He could mske ths threst 200d and
B knows it. B stays.

Sace situation as (9) above <xcept it so happaas
the admissions comuaitterat Yals {s strictly run
on the .erit systes, B ncaethelsazs fears A's
power and stays cn.

B informs A he wants to lcave. A threateas to
turn B's wife, & forwer empl yee who exdezzled
some oomey frowm A, over to tha police. B stays.

Ruverous other possible examples could be cited, but tha

foregoing should suffice. Ona other possible elemen: might be

the reasca for the threat. We may assume, alternstively, for

each exaxple that the threat was mada (1) bocauss 3 was an

exployss that A could 111 afford to lose at the tiws, or (2)

because A was a thoroughly nasty man who got grsat plsasars out

of treating people like pawns ou a ghess board.

|
|
|
i
!




Now the questioa is presented, How wmauy of the foregoing
" cuses present a situatiocn crininally puaishzble under 18 U. S. c;

. Sec. 1534. We will assuce that in each case A has wnerringly l
; .

| picked out B's Achilles HEeel and that the particular threac, :
' !

|
|

s The court stated to the jury that the threat to forecloas’

given B's psychologiczal mekeup, vas & terrifying thinz. Whore

does gawesmaaship end and where does felcnious behavior begin?

on the friend's bousse could not, lesally, be an elcoent of the
offense charged. That was, &3 we undarstood the reasoning,
Lecause it was of &n econoxic rature «ad sls0 bacause it was &
threat mecraly to ihvoka the legal rights of & crecitor. Is
there samethiny about an “economic” threat which places it on

diff-reat footing? It may lopose, under certain clrcumatarces,

far greater agtual restralnc chan a threat to retusn socecn?
to whence he cape. And Lf the "lezal right" to iovoke the
tiirest Lm'ltcg;, how &bout the sitvation whare A threateus to
notify the police of B's cumbezzlewent; tbat is rot oaly his
legal privilege, but he tay have sowe sort of moral ubligation
. to tepoft s crininal. It is moraliy reprehensible, perhaps,

, i

i to use such a threst for the purposs of kecping soseous |
!

!

,'vorking for you=-but 13 that not &s true of all ths situations

" 1isted above.

Y This is oot to say that the defense disagres with ths

! court concerning the foreclosure of Sr. Rosalio’s house;

' gnstinctively, you almost have to reach the conc}usi.on that

| this statute does not punish such behavior. On the othsr hand,
l‘} where is tha lins to be drawn? At Jhe country club o: collegs,

1ACCSS
INCOS s '|| 1, s. social pressure? At ths econoudc blackball? At the
.-.;...m.u’ - d threat to retiin to Mexico?
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It 1s ouxr contention that this statute, to have any
weaning, must be r=ad in the lizhc of the evil 1t was peact to

. combat, It was rassed, in itz orizinal form, in 1813 axd wms

v obvisusly meant to punish thpse dealing in the slave trade,

“\:'; Revised Statutes, 5377. Unless we zre now to be faced with aa
¢ kel

- incredibly vague stsatute, infra, virtuslly irpossible to delacd
7 | acainst, Section 1584 must be resd narrowly in terma of tha old

institution of slavery. =a ilave wa3 a chattsl and uacar the
< full dowiniou 2f his master, If mot actually held by force,

he was held by the constant threat of fozce. }f he wers to leavL,
legal processes would then be invokaed to return his tc ths
wester, at whuse hands‘hc could then be ;hysically bsaten or
incarcerated, Overlyirns the whole systei: was tie coustant thrast
of force, violence aad physicel restraint, The présent statute
similarl} should be interpfeted in such & manner/:z to proscribs
certain eanily dcfiundle bdehavior; els2 co ressonable ran would
be able to predict what ig criminal and thas atacute would be
unconstitutionally vague.

C. Prouf Tbat The Holding Was Kaowing aad Wilful.

This point has bcen ar;ued and briefed before. The
threats and activities slleged to maka  the holding have beia
discussed sypra, Because the elimeuts of knowiedge and wilful-
ness are usually to be inferred fram the evidauce, theras {s &
tendency to igncre then campletely ino & motioa like this ous} :h+7

|

: should mean sgmathing however when we are asking oursaelves

whether any reasonabls jury could have found ths accused ;uil:yr

We start with the remote and farfetched nature of tha i

1ACOdS
<ACCHS
JACO8S

sacoss | threat, Add to that the open farm, the lack of suparrisica and
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» the defendant's long absences; although the Governoent is cncitle&
_ to all reasonzble inferences, tha couxt ismot obligsd or cntitled‘:
.. to ignore the undisputed ph-ytivcal fects. Then tke threats by :
{nnusnuo--1f the accused ves "wilfully" holding thec there, could 4
he conceivably have gone «lphi ;mnths vithout repeating the only "
threat ’a;;parently addressed to the breaking of the contract. Bov
caa the jury be allowed to inler specific crizinal Lm;'ent sten .
é; the evidence is clear that nelther Oros nor anycne else comrumls
. cated to the eccused that the famlly wished to leave. By Cros’ |
own testinony we see that ub.s'n_he had other carplaints, he let
:.'":uckney know about them. M2 cowplainsd absut the little girls
workicg and the situation was recediad; he cozplained zbout tho

money and the defendant turned hiwm dowm, But gozplain he did,

In the fece of the fact that all the evidence indicitesotherwiss,

|

we have sllowed the jury to 4{nfer that the accused gomehow Knew |

0108 wanted to leavc=--by osmo3is perb.a;n--aﬁd that he therefore ‘
knowiny and wilfully wenct about "holding” hiw thsrely tha wost '
roundabout methods izsa;;Lr!able. ' Q

One further poinmt should be made. The "threat” here {s

one which, the Goverrmht concedes, tha defendant was lagsally

1

powerlcss to carry out, In order for a "holding” by such
a threat to be knowing and wilful, the dofendant rmst knuw that

Luis Oros was  Lgnorant of his rights. That knowledgs must bs
inferred from something in the evidence. But the svidencce 8l]

l points in the other directiocn. S!ickney knew Oros bad been !nrl'e

|
L t

" twlce before. Shackmey knew that Oros had bsen attespting to

A 45 ]
JACLNS :
,ACOBS l!

8 JACOBS
J

|
to return for 15 years and that he had been driving a cad for 11
AT ORNLYS AT Law '
Sl prti : |
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"of those yvars. sShackney surely zust Lave had reasondble ground

' \ - y : .v - '
such xnowlcdge or ~onfidence on the part of the accused? We have

-22-

to believe that th' v "4rmigrant' had been inzorued of his rights
beforc enterin; the countr;. How could Shackney havs besu 80

c&nfi:}e*.t in Oros® ignorance? Does the evidence possibly support

been unable to fiad {tc. 3
ﬁe jury bad to believe that Shachney had the counfidance

and powsr of a dozen ovengalis and thet Oros played the most

ma;n:‘.fiécnt Trilby in history. In tha face of ths physical

and admitsed {acts here, the "heldin ™ is @re thaa imprebable;

it is umtel.:vable, wha: [s tmbelisvable should nct heve bzen

subuitzad Lo the jury.

111 The statute If It Be Cocitruecd To Encospass
Tais siteation, Is Uncoms.itutionslly Vagus,

The 2xtr-me Al ic.lty of determining just chsc hind of
conduct s proscribed at & ‘"holding to involwtary .rrvituda®
has Leen Clacussc? supra. It has been suggaested that ths statuty
ve read narrowly, I{n accordance with its historical backgzound,
50 AL o punish o:xlj a holilin_ accowplisghed by the use-«or
threas vS--physical force, restraint, or incarcerstica. If che
i

siatate 15 read more broadly, them, it is submitted, 1t is

- \\—

ancuostitutionally vague, : H

The leadin, case on the vagueness of penal statuies is

Connaliy vs. Cencral Construction Co., 269 U, S. 385 (1926). l
There, r._he Suprema Court said, » ;
!
" The dividing line batwezu vhat s lawful '
and unlawful camot be left to coujectuxe,
The cit.zan cannot b@ hrld to answel chergos !
based upoa penal statutes vhose mancates |
are so uncertain that thay will roeascnably |
admit of different constructicns. A criminal ‘
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statute cannot rest upon an uncertain foundation,
The erime, and the elauents comstituting it, must
be 80 « learly expresisd that the ordinary person
can intelli_cntly choose, ia advance, what courss
it is lawful [or him to pursue, Penal ststutas
_prohibiting the doing of certain thirngs, and
‘providing such a punishment for their wiolatlon,
should not adoit of suc” 1 double wecaning that
the citizen may act upon the one concenptiom of
{ts requiremoric '1d the courts upon &potiux."

259 V. S. 385 at 393,

. And a statutc which either forbids er
requires the do.~; of an act in terws 89

vague that men of cowmon intelligence must
neceszsarily ;uers at its meaniag «nc differ a3
to its applicaticn, violates the first ecpenitiel
ol due process of law, '

259 U. S. 385 at 391, ' %

See also lan.ette v,. Med Jevcew, 309 U, 3. 451 (1939), Ugited

states vs, Cepital Traction Co., o4 App. D, C. 592 (1910);

United States vs, Wushin~ton P, 4 Electric Co., 34 App. b C.

i

599 (1919). ' |
As slreatly pointed ouvt, it 13 virtually impossidle to dI&"-l
a line, lecelly or ~orally, betwcen a "legal holding” and &o ,
"{1le al holdin.'. Purthermore, the eantire coccept of "voluntazxia
ness’”, incoflar as‘ it brin;s into play & hizhly subjectiva frews
of wind of the vi‘ctiv,;, injects an ven greater elexsnt of un- !

certainty an'! vajueness, [xcept &8 applied to the armsd gusrc-

manec le typé 5>f holding;, the statute gives alrost no varning !

of what {s actually criminal behavior., We have had two Luyaro:
in our office,hopefully of "cownon intalligence” .nable to uwa=~
ravel the eni;marof this ctatuvre; judging from the trial pro~-
ceedings, it appeared that & aumber of quite di fficult quutionr

of construction had occurred.to the court. Can this be mythi.n;

but too va;iue?

i S O U

——
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. elhe .
Defendant recoznizes the difficulty posed by the cass of

Screws ve, United States, 325 U, 5. 91 (1945), whara Justice

Douglas spoke for three other memdbers of the Court in steting

t

that the requirement of wilfulness cured a statute which might
otherwise have been uncoastitiwtionally vague, ‘ ;

A number of things must be pointed out about Screvs, bovt;ér
First, there was no opinion of the court; Justice Rutlsdga, al-
though disagreecins with Doujlas, concurred in the result only/:ﬁ
to avoid u hopeless deadlcck. Seéoﬁd, ths opinion of Juatice

ﬁoberts, concurred in by Justices Fren’ifurter and Jackson, wmakes
batter sense; if a wan 15 not spprised properly of what is :
illezal, bow cen the raquirensnt of wilfulness cure the constitus

tional defect in the statute. The "wilful' periorrance of ¢ legal

acte-- i, e, with evil motive--is not a crima, and the requiresent

-~ 0

of specific intent cannot further {ofcrn the citlzen t3 to what J
16 legal and what is 1llegal, How can you act with spscific
evlil intent to violaie the statute wvhea the statute doss not
sufiiciently cefliue the sonduct it forbide? .

As an alternativ: to granticg ths wotiom for judgpemm:t

of acquittal, the defemdant asks the court to dismdiss the
indlctwent as based on a statute which is unconstitutionelly H
vacue, The withdrswal of the earlier motica to diswiss does nit
;mmount to - waiver of this constitutional arguwmsnt, Befors tha
gvidence came in, defendant could not know exactly what be was :
: - !

charged with. In another vagusness case, tha Supress Court said,

!
" Many questions of @ statute’s coastitutiooality.
¢d can best sweit ths refiraceat of the
{ssuas by pleadling, construction of the challanged
statute and plesdings, and, scxatimes, proof.”

United States vs, Petrillo, 332, U, .1, 6 (19‘7),

e S
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Ve are asking the courtto construe the statute narxosly; 4if

the statute is not so comstrued, we challenge {ts constitution-

ality.

.u.

THE DEPENDANT

By

Jacobs, Jacobs, Jacoos &

Jacobs

His Attorneys
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AFh 17 1957 .
" T \MITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA :

ve ' 3 .
. 0. 10,698 CRININAL
DAVID ICCHOK SHACKNEY, a/k/a

DAVID ISSAC SHACKNEY and DAVID 1,
SHACKMEY ‘

NEMORANDUM IN OPPOSITION TO DEFENDANT'S MTIION

YO CCMPEL THE PROSECUTION TO ELECT

The defendant’s Motion to Compel the Prosecution to Elect Is directed

at Counts One and Three of the Indictment, Although the Motion itself sets
forth no grounds upon which the Motion Is made, it Is assuned that the ground
is the same a3 that;set forth in a memorendum filed some time previously with

the Court by the defense éntltl.d Vil Dismissal of Counts Three and Four.

The ground there specified is that the Involuntarﬁ servitude count (Count 3)
Is an "1llegal duplication'' of the pecnage count (Countv ).
| i

The counts in question do not duplicate one another. The spplicadble
rule Is that where the same conduct constitutes a violation of two distlnct
statutory provh!ons, the test to be applied to determine whether thers are
two offenses or only one is whether each provision requires proof of a fact
which the other does not, 8lockburger v. Gﬂted States, 284 U.S. 299 (1932)
Gavlieres v. Unlted States, 220 y.S. 338 (lsll‘). '

Mpplying the dule to the Instent case, the count on poonage under 18
U.s.C. 1581(a) requires proof of the slement of indebtedness, or claimed
Indebtedness. S“..o.g.. Plerca v. United étntcs. 146 . 24 8# (5th Cir. ISkh);
Y. S. v. Clement, 171 Fed. 974 (D, S.C. l909).' Thc-c.qmt on involuntary |

]
!

servituds undsr 18 U.S.C. 1584 has no such requirement. On the other hand,

the statute (18 U.S.C. 1554) undor which the count on Involuntery sarvituds Is
dram specificelly states that the holding must bo dons ‘wilfully and knoulngly“ ,
whersas thers Is no such langusge In the statute (18 U.S.C. 1581(a)) under l

which the peonage count 1s dram. (t would appeasr, therefore, that the only
Intent necessary with regard to the poonage count is the general ons that the

T
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Ve United States, 279 U.S. 263, 299 (1928). Consequently, the element of
specific Intent Is present In the offense charged In Count 3 but lacking In
the offense charged In Count |.

Joran v. United States, 88 F. 24 5k (8th Clr. 1937) is a case which
aptly illustrates the principle on ldentity of offenses. There the defendant
was convicted on 8 four-count Indictment charging violations of the Internal
Revenue laws. Count 3 charged that on a specified date In a certaln automodile
In a certain place the defendant unlawfully, knawingly and feloniously |
concealed and alded In the concealing of distilled spirits on which the requlred
tax hed not been paid. Count 4 charged that the sems defendent, on the seme

day, In the sams automoblle, in the same place, unlawfully, wilfully snd

" falonlously possessed distl}led spirits without the Immediate container thereof

having affixed thersto a stamp denoting the quentity contained therein end
evidencing payment of the required revenue texes. Before trial the defendant
moved to compel the government to elect to proceed on elther count 3 or count

b on the ground that they alleged the same offense in different lenguage. The
motjon was denled and this was urged on appeal as a ground for reversasl. The
Court of Appeals held that the trlal court did not err in denying the motion.
Sald the Court of Appeals: 'The offenses were pursly statutory. It was the
province of Congress to define these offenses, and having done so, its definition
Is conclusive. The Court went on to say that each count charged a distinct

statutory offense and required proof of a fact which the other did not. See,

also, Brennon v, United Stetes, 240 F, 2d 253 (Bth Cir. 1957).
" _

Even [f the offenses charged In Counts | and 3 of the instant case
ofo conslidered to be a duplication of each other, the Government shou'd %ot be
compelled to slect to proceed on one or the other. Such election |s being
requested, presumably, on the basls of Rule 14, Federal Rules of Criminal
fmco(hro. Title 18, United States Code, which provides:

tf It appears that s defendant or the ,
government Is prejudiced by s joinder of ,
offenses or of defendants In an Indictment
or Information or by such joinder for trial i
togather, the court may order an election or C
separate trials of counts . . . or provide
whatever other relief justice requires.

Such s motion Is addressed to the sound discretion of the trial court. See,

e.9., Opper v. United States, 3'08 U.s. 84, 95 (195h); Rendall v. United States,




W8 F. 2d 234 (5th Cir. 1945); United States v. Solomon, 26 F.R.D. 397 (s.0.

111, 1960). Howsver, as the court stated in United States v. Solomon, supra,

at 403:

|

Unless it appears that the rights of
defendants would be prejudiced and that they
would be embarrassed in their defense by the
fact of being tried upon multiple charges
before the same jury, s court should not
compel electlion between counts properly joined
in an Indictment., (Emphasis added).

.

in Finnegan v. United States, 204 F. 2d 105 (8th clr. 1553), the court said,

in holding that the motion to compel election there was properly denled:

(1)t mey be sald that the fundamental principle
underlying the practice of requiring the
prosacution to choose between offenses or counts
Is the prevention of prejudice snd embarrassment
to the accused, and If the chargss are of the
same general character and are manifestly jolned
In one Indictment in good falth, the governmant
should not be required to elect upon which count
or counts It will procesd to trisl. p. 110

(Emphasis added).

The court In the Finnegsn casc observed that the defendant had not shown, nor
made any effort to show, how he would be ‘'confounded in his defense' by being
tried on all the counts there Involved.

In the instent case, the defense has not shown, nor can It be seen,
how the defendant will be prejudiced or embarrassed in his defense by belng
tried on all seven of the remalning counts in the indlctment. It Is submitted
that in the ebsence of such a showing, compelling the Government to elect
bestween Counts | and 3 would be an sbuse of the Court's 'dblscretlon.

In this connection, United States v, Maryland State Licensed Baveraqge

Assoclatlon, 240 F. 24 420 (4th cir. 1957), is 2ppropos. In that casa the trial
court entered an order requiring the government to slect whether It would
proceed under the first or second count of an indictment. The first count
charged a conspiracy to restrain interstote commerce under Section | of the
Shermen Act. The second count charged a conspliraecy to monopollize undar Section
2 of the some act, Couﬁsol for the government concedo.d that the same proof
would be relied on for the cstabllsﬁmcnt of the consplracy alleged In both
counts. The trisl Judge, for that reason, was of the opinion that only one
eontpl‘ra.cy was Involved and that he should, on the authority of BRraverman v,

United States, 317 U.S, 49, require one count to be dismissed. The Court of

Appeals held that this was error and reversed. >Sald the Court uf Appeals st




h21-422;

- The fact that the same svidence was
‘ relled upon to establish the conspiracies
' ¢hsrged In both counts of the Indictment
doss not maan necessarily that thers was
only one conspiracy. ... Even if only one
conspiracy was involved, howsver, this
would not support the action teken by the
District Judge. Braverman's case holds
merely that thare may not be more than one
punishment for a single consplracy, not
that a single conspiracy may not be charged
a3 a crizsn In several counts to meet
different Interpretations that might be
placed upon the evidence by the jury. Upon
the government's evidence . . , the jury
might concelvably conclude that the accused
were gullty of conspiracy to restrain trade
by fixing prices but not of consplracy to
monopolize, or they might conclude that they
were gullty of conspirecy to monopollze but
not to fix prices or they might con.lude
that they were gullty of conspiracy to do
both. If the evidence showed that there was
only one consplracy, the judge would Impose
only one punishment; but this Is no reason
for requiring dismissal of one of the counts
In the early stages of the case “ o s
®it has long been the approved practice to
charge, by several counts, the same offense
83 committed in different ways or by different
means, to such extent as will be necessary
to provide for every possible contingency
In the evidence." 27 am, Jur, p, 683,

* * *

The purpose underiying the practice
of requiring In proper cases that the
prosecution elect between offenses or counts
Is to prevent prejudice to the accused which
might result from belnj required to meet a
multiplicity of charges In one trial. It has
no application to a case where the different
counts afe merely varlations or modifications
of the same charge. . . Here thers could be
no possible prajudice to the accused in going
to trial under an Indictment charging in
separate counts that conduct complained of
constituted violations of separate sections
of the Sherman Act; and to require such an
election was to prejudice the prosecution
in the presentstion of its case and cannot.be
upheld as a sound exercise of discretion.

Likewlse, In the Instant case, there can be no possible prejudice to he
defendant byaliowing the trial to continue on both of the counts In question, |
To compel an election would not be justified and would put the Government at a }
possible disadvantage In not being sble to meet the varlous Interpretations

which may be placed on the ovl'dongo by the Jury.
The decision In the Maryland State Licensed Beverage Assoclation case

has bsen 200roved and followed bv the Socond Clrcult In United States v. }
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Although the proof showsd only one
eonsplracy, two counts wers permissible
to mest the different interpretations
which might be placed on svidencs by the

Jury,
Ses, 2lso, the Per Curiea decislon In Willlams v. United States, 244 F, 24
303 (Ath Clr. 1957). ’

i

The Court has Indicated hls concern over the cass of Milanovich v,
gnited S'tates, 365 U.S. 551. There the Suprems Court, In & five to four
doclision held that a defendant could not be convicced éf stealing government
property and for recelving and concealing the same propsriy and Lhat the jury
should have been charyed ithat they could convict of either but not of both. |
Even though four members of the Suprome disagrecd with the majority and felt
that under the facts of that case the cefendunt properly could have besen found
gullty of both offenses charged In the Indictment, nevertheless, there Is
nothing In the.optnion of the majorlty which contradicts the principle that
the same offense may be alleged In separate counts in different wéys so as to
meet the varyling Interpretations which might be placed on the evidence by the
Jury. indeed, allowing the cass to go to the jury on two counts under an
Instruction of the type requlred by the Milanovich decision Is just as
consistent with the rulo as would be sending both counts to the jury with no
Instruction on the ‘polm.. Consequently, nothing In the Hilznovich decision
requires that the Government b¢ ccmpelled to elect between Counts | and 3.

v

ﬂnally.‘ 1t Is subsitted that the defendant has walved his right to
object to tho Indictment on the ground that Counts 1 and 3 duplicete each other.
Sefore the trlal bogan the defense moved for dls.nlssal of the indictment on the
ground, Inter alla, that rCounts | and 3 are a duplication In that the sllega=~
tions are ldentical er.c.ep: for different labels.' Subsequently, and before the
motlon was heard, the defendant withdrew his motion to disalss for the resson
that he Qas "deslrous of having his gullt or Innoceance -djﬁdgod by a full jury
of 12, For this reasan and In viow of Pule 12(b)(2) of the Federal Rules of

griminal Procedure, Title 18, United States Code, the defendant cannot naow
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Insist upon compelling the Government to elect even If the offenses In the
specified counts are duplicative, as to which counse! fer the Government doss
®0t agres.
- Respectfully uhlttod_.
UNITED STATES OF AMERICA

BY ROBERT C. ZAMPANO
United States Attorney

8Y ¢ D, 0'CONNOR

Assistent United States Attér’my
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